have "dreamed" of that possibility, but specifically stated
its expectations that such an event would occur :

While praising job and shift protections,
some commenters urged MSHA to limit reassignment
of Part 90 miners only to existing jobs which are
vacant.  It was argued that the rule should not
allow the operator to "bump" a non-Part 90 miner
out of his or her job and, perhaps, his or her
' shift in order to assign a Part 90 miner to the
same position.  According to such advocates, a
sacrifice on the part of non-Part 90 miners would
create animosity toward the Part 90 program.  One
commenter also suggested that in the event that
no vacant existing position was available on the
same shift as previously worked, the operator
should temporarily assign the affected miner to
a newly-created job on the same shift until a
vacancy occurs in an existing position.

The final rule does not incorporate either
of these suggestions.  In some cases, it is pre-
sumed that if a vacant position exists which sat-
isfies the requirements of the respirable dust
standard and this section, the operator will
assign the Part 90 miner to this available job.
To do otherwise may create a chain reaction,
whereby the "bumped" non-Part 90 miner will have
to be reassigned and trained, and so will the
miner who is replaced by this non-Part 90 miner,
and so on.  Therefore, obvious advantages will
probably encourage the operator to assign the
Part 90 miner to a vacant existing position.
However/ there will be occasions where an operator
will reassign a Part 90 miner to a position cur-
rently held by a non-Part 90 miner.  Moreover, if
MSHA required the position to be vacant before
assignment of a Part 90 miner could occur, the
potential number of positions to which an opera-
tor could move a Part 90 miner would be signifi-
cantly reduced.  In concluding that Part 90 miners
need job and shift protections to encourage par-
ticipation, MSHA believes it is important to af-
ford the operator ample opportunity to provide
these new protections to affected miners.

45 Fed. Reg. 80766.

The above discussion shows that Mullins was entitled to
reexercise his Part 90 rights in order to bid on the job of
dispatcher and the fact that he had previously waived his
Part 90 rights in order to continue working as an electrician
cannot be used as a valid reason to claim that he had no right
to bid for the job under Part 90 and article XVII (i) (10) of
the NBCWA.

1839atcher's job.
